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REVENUE AND FINANCE DEPARTMENTS!](cont'd)

property which produced that income is an integral part of cent of its distributive share of the gross receipts in the

some business activity occurring regularly in lowa. Ifthe denominator along with A's total sales in calculating its
intangible personal property is not part of some business business activity ratio.
activity occurring regularly in or outside of lowa and ifan Example 2: B, a corporation with a commercial domi-
election of inclusion has been made, the other investment cile in State X, has no physical presence in the state of
income shall be included in the numerator if the taxpayer's lowa. B's only contact with lowa is B's interest in a limited
commercial domicile is in this state. partnership whose business is conducted within and with-
i. Activity ratio. Income which is not subject to lowa out lowa. Ten percent ofthe limited partnership's gross re-
tax shall not be included in the computation ofthe business ceipts are derived from the sale of tangible personal
activity ratio. property to lowa purchasers and 90 percent are derived

from sales and deliveries to purchasers outside of lowa. B
will include 10 percent of its distributive share ofthe gross
receipts of the partnership in the numerator in calculating
its business activity ratio. B will include 100 percent of its
distributive share of the gjoss receipts in the denominator

Item 8. Amend rule 701—54.2(422), implementation
clause, as follows:

This rule is intended to implement lowa Code Supple-
ment section sections 422.32(2) and42233(1).

Item 9. Amend rule 701—54.4 to read as follows: of B's business activity ratio.
701—54.4(422) Net gains and losses from the sale of as- Item 11. Amend rule 701—54.6(422), implementation
sets. For purposes of administration of this rule, a capital clause, as follows: )
gain or loss shall mean the sale price or value at the time of This rule is intended to implement lowa Code Supple-
disposal of an asset less the adjusted basis, whether report- ment section 422.33(1).

able as short-term or long-term capital gain or ordinary in- [Filed 2/9/96, effective 4/3/96]
come for federal income tax purposes. [Publisﬁed 2/28/96]
Gain Nonbusiness gain or loss from the sale, exchange
or other disposition of property not used in ifthe property EDITOR'S NOTE: For replacement pages for IAC, see LAC
while owned by the taxpayer was not operationally related Supplement 2/28/96.
to the taxpayer's trade or business carried on in lowa shall
be allocated as follows:
54.4(1) Gains or losses from the sale, exchange or other
disposition of real property located in this state are alloc-
able to this state.
54.4(2) Gains and losses from the sale, exchange or
other disposition of tangible personal property are alloc-

able to this state if: ARC 6258A
a. The property had a situs in this state at the time of
sale; or _ o SECRETARY OF STATE[721]
b. The taxpayer's commercial domicile is in this state
and the taxpayer is not taxable in the state in which the Adopted and Filed
roperty had a situs. . .
g 5p4.4%/3) Gains or losses from the sale, exchange or other Pursuant to the authority of lowa Code section 47.1, the
disposition of intangible personal property are allocable to Secretary of State hereby amends Chapter 21, "Election
this state if the taxpayers commercial domicile is in this Forms and Instructions,” lowa Administrative Code.
state. Notice of Intended Action was published in the lowa
54.4(4) Gains or losses from the sale, exchange or Administrative Bulletin on January 3, 1996, as ARC
other disposition ofstock ofanother corporation, ifthe ac- 6139A. A public hearing was scheduled for January 23,
tivities ofthe other corporation were not operationally re- 1996; however, no one came. The adopted amendment is
lated to the taxpayer's trade or business carried on in lowa identical to the Notice of Intended Action. The Secretary
while the stock was owned by the taxpayer, are allocable of State adopted this rule on February 8, 1996.
to this state ifthe taxpayer's commercial domicile is in this The new rule clarifies the method for calculating the re-
state. quired minimum number of signatures needed by candi-
This rule is intended to implement lowa Code Supple- dates for county board of supervisor where the supervisors
ment section 422.33(1). are elected by die voters of a supervisor district. The num-
ber of signatures is based upon a percentage of the vote
Item 10. Amend subrule 54.6(5) by adding the follow- cast in the supervisor district for the office of president or
ing new examples at the end ofthe subrule: governor, whichever was on the ballot at the previous gen-
Example 1. A, a corporation with a commercial domi- eral election. Because all absentee ballots from each
cile in State X, is engaged in business within and without county are commingled for counting there is no way to ac-
lowa whereby A sells tangible personal property. A also curately determine how many absentee votes were cast for
has an interest in a limited partnership whose business is president or for governor in a supervisor district. This new
conducted within and without lowa. Five percent of the rule requires that the number of absentee votes be divided
limited partnership's gross receipts are derived from the by the number of supervisor districts to provide an ap-
sale of tangible personal property to lowa purchasers and proximation of the number of absentee votes cast in each
95 percent are derived from sales and deliveries to pur- supervisor district. The estimated number of absentee
chasers outside of lowa. A will include 5 percent of its votes is then added to the actual number of votes cast for
distributive share of the gross receipts ofthe partnership in the party's candidate for president or for governor; the
the numerator along with A's destination lowa sales in cal- minimum number of signatures needed is 2 percent of the

culating its business activity ratio. A will include 100 per- total.
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This rule is intended to implement Jowa Code section
43.20(1)"d."

This rule will become effective April 3, 1996.

The following new rule is adopted.

Amend 721—Chapter 21 by adding the following new
rule:

721—21.600(43) Primary election signatures—plan
three supervisor candidates. The minimum number of
signatures needed by candidates for the office of county
supervisor elected under plan three, where candidates are
voted upon only by the voters of the supervisor district,
shall be determined by one of the two following methods.

21.600(1) If there were 5,000 or more votes cast in the
supervisor district for a political party's candidate for gov-
ernor or for president of the United States, the minimum
number of signatures needed is 100.

21.600(2) If there were less than 5,000 votes cast in the
supervisor district for a political party's candidate for gov-
ernor or for president of the United States, the minimum
number of signatures is determined by using one of the fol-
lowing formulas:

Democratic candidate's signature requirement:

({AD + S]+ VD) x .02

Republican candidate's signature requirement:
([AR = S] + VR) x .02

AD = the number of absentee votes received in the en-
tire county by the Democratic party's candidate for
governor or for president of the United States in the
previous general election.

AR = the number of absentee votes received in the en-
tire county by the Republican party's candidate for
governor or for president of the United States in the
previous general election.

S =) the number of supervisor districts in the county (3 or
5).

VD = the number of votes cast in the supervisor district
for the Democratic party's candidate for governor or
for president of the United States in the previous gen-
eral election. (If this number is 5,000 or more, the
minimum number of signatures needed is 100.)

VR = the number of votes cast in the supervisor district
for the Republican party's candidate for governor or
for president of the United States in the previous gen-
eral election. (If this number is 5,000 or more, the
minimum number of signatures needed is 100.)

This rule is intended to implement Iowa Code section

43.20(1)"d."

[Filed 2/8/96, effective 4/3/96]
[Published 2/28/96]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/28/96.

ARC 6273A

UTILITIES DIVISION[199]
Adopted and Filed

The Utilities Board (Board) hereby gives notice that on
February 9, 1996, the Board issued an order in Docket No.
RMU-95-3, i i lephone, "Order

FILED
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Adopting Rules," pursuant to lowa Code section 476.2(1),
regarding the amendment of 199 IAC 22.6(2)"a,"
22.6(2)"b," and 22.6(2)"c."

Notice of Intended Action was published in the Iowa
Administrative Bulletin on July 5, 1995, as ARC 5703A.

Comments were filed by GTE Midwest Incorporated
(GTE), McLeod Telemanagement, Inc. (McLeod), the
Iowa Telephone Association (ITA), the Rural Iowa Inde-
pendent Telephone Association (RIITA), U S West Com-
munications, Inc. (U S West), and Consumer Advocate
Division of the Department of Justice (Consumer Advo-
cate). An oral presentation was held on August 15, 1995.
In response to a Utilities Board request at the oral presenta-
tion, U S West filed an exhibit on September 1, 1995.

On October 20, 1995, the Board issued an order request-
ing further information from persons who had filed com-
ments in this docket and to all persons holding an Iowa
Code section 476.29 certificate of public convenience and
necessity, because proposed 22.6(1) and 22.6(2)"a" did not
distinguish between facilities-based Primary Exchange
Carriers and Alternative Exchange Carriers which resell
PEC Centrex Plus service. U S West, McLeod, and MCI
Metro Access Transmission Services, Inc. (MCI Metro)
filed additional information by November 20, 1995, bear-
ing on this distinction. In light of these comments, the
Board will propose additional changes to 22.1(3),
22.3(1)"a" through "f" 22.6(1)"a" through "c,"
22.6(2)"a"(1) through (3), and 22.6(2)"g." These changes
will be proposed in a separate Notice of Intended Action.

The Board will adopt proposed amendments to
22.6(2)"a," 22.6(2)"b," and 22.6(2)"c." The Board will
make further minor modifications to 22.6(2)"a" and
22.6(2)"b" and adopt proposed 22.6(2)"c" as it appeared in
the Notice of Intended Action.

Paragraph 22.6(2)"a" concerns restoration of telephone
service after interruption. The amendment proposed in the
Notice of Intended Action required a utility to give priority
in restoring service to a residential customer who stated
service was essential due to either the customer’'s own ex-
isting medical emergency or that of a permanent resident
of the premises. GTE and ITA opposed the creation of
these priorities, asserting a review of service restoration
standards should be undertaken in connection with a re-
view of company tariffs rather than prescribed by rule.
ITA further recommended the priority be limited to cus-
tomers within the residential class and that the customer be
required to give written verification of the medical
emergency.

The amendment of 22.6(2)"a" as proposed is supported
by public safety considerations. The further addition of
customer family members to the classes of persons entitled
to priority simply makes explicit what was already implicit
in the proposed changes. Since the necessity for service in
a medical emergency is immediate, written verification
will not be required.

Proposed 22.6(2)"c" established minimum response
times for the utility to acknowledge customer calls to its
business offices. The proposed rule would require
telephone utilities to acknowledge 85 percent of all calls
within 20 seconds and acknowledge all calls within 40 sec-
onds. GTE opposed the amendment, taking the position
that acknowledgment of customer calls is not a significant
factor in customers' overall evaluation of service quality.
GTE is correct only if no service problems develop. Be-
cause calls to the utility's business office should be
promptly answered, the Board will adopt this change.
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UTILITIES DIVISION[199])(cont'd)

No comments were received concerning the amendment
proposed to 22.6(2)"b." The Board will clarify the pro-
posed rule by adding the words "and equipment" to "ade-
quate personnel.” This clarification is within the scope of
the existing language of the rule which already required a
utility to be able to clear trouble of an emergency nature at
all times.

These amendments are intended to implement Iowa
Code sections 476.3 and 476.8.

These amendments will become effective April 3, 1996.

The following amendments are adopted.

Amend subrule 22.6(2) as follows:

Amend paragraphs 22.6(2)""a," introductory paragraph,
and "b" as follows:

a. Each telephone utility shall make all reasonable ef-
forts to prevent interruptions of service. When interrup-
tions are reported or found by the utility to occur, the
utility shall reestablish service with the shortest possible
delay. The following standards in-the-clearing-of-trouble
reports shall be observed with priority given to a residen-
tial customer who states that telephone service is essential

IAB 2/28/96

due to an existing medical emergency of the customer, a
member of the customer's family, or any permanent resi-
dent of the premises where service is rendered.

b. Arrangements shall be made to have adequate per-
sonnel and equipment available to receive and record trou-
ble reports and also to clear trouble of an emergency nature
at all times.

Reletter paragraphs 22.6(2)"¢" to 22.6(2)"h" as
22.6(2)"d" to 22.6(2)"i" and add the following new para-
graph 22.6(2)"c":

c. Calls directed to the published telephone numbers
for service repair or the business offices of the telephone
utility shall be acknowledged within 20 seconds for 85 per-
cent of all such calls and within 40 seconds for 100 percent
of all such calls.

[Filed 2/9/96, effective 4/3/96]
[Published 2/28/96]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/28/96.
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AGENCY RULE
Human Services 175.25(4)"d"
Department[441] [1AB 12/6/95, ARC 6076A]

1467

DELAY

Effective date of January 10, 1996,
delayed 70 days by the
Administrative Rules Review
Committee at its meeting held
January 3, 1996. [Pursuant to §17A.4(5)]
Delay lifted by this Committee at its
meeting held February 5, 1996,
effective February 6, 1996.
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* SUMMARY OF DECISIONS
THE SUPREME COURT OF IOWA
FILED FEBRUARY 14, 1996

Note: Copies of these opinions may be obtained from the Supreme Court Clerk, '
State Capitol Building, Des Moines, 1A, 50319, for a fee of 40, cents per page.

No. 94-576. FORT MADISON BANK & TRUST CO. v. FARM
BUREAU MUT. INS. CO. o

On review from the Iowa Court of Appeals. Appeal from the Iowa District

Court for Lee County, R. David Fahey, Judge. DECISION OF COURT OF

APPEALS AFFIRMgD IN PART AND VACATED IN PART; DISTRICT

COURT JUDGMENT REVERSED AND REMANDED. Considered by

McGiverin, C.J., and Larson, Carter, Lavorato and Snell, JJ. Opinion by
McGiverin, C.J. Special concurrence by Carter, J. (13 pages $5.20)

David and Berta Boyd were killed in a one-car accident. Both died
intestate. David was the driver of the vehicle owned by Berta, and was
intoxicated at the time of the accident. They were survived by one minor child,
Jazzber Boyd. The automobile was insured through a Farm Bureau Mutual
Insurance Company automobile insurance policy issued to David. Berta and
Jazzber were insureds under the policy. The insurance policy provided uninsured
motorist (UM) coverage of $100,000 and contained a setoff clause stating Farm
Bureau had the right to recover its payments from the proceeds of any sett lement
or judgment the injured person obtains from any party liable for the bodily injury
Jazzber's conservator entered into a $50,000 structuréd settlement with Tin Shed,
the "dramshop" which sold and served David alcoholic beverages, arising out of
Jazzber's damages for loss of parental consortium. A petition was later filed by
Jazzber's guardian, his conservator, and by the administrator of Berta Boyd's
estate against defendant Farm Bureau and David Boyd's estate, claiming wrongful
death o%Berta on behalf of Berta's estate, a claim for loss of parental consortium
on behalf of Jazzber due to his mother's death, and a claim for contract dama%es
based on the automobile insurance policy. The multiple.claims were eventua ly
reduced to one claim in which Berta's ‘estate sought $100,000 in uninsured
motorist benefits. The parties agreed Berta's estate was entitled to the $100,000
in uninsured motorist benefits subject to an %p licable offsets. The parties
stipulated Berta's estate suffered damages of $ (S)0,000 as a result of Berta's
wrongful death. In the meantime, the personal representative of David's estate
disbursed $49,000 of the assets of the estate to ]azz%er’s conservator pursuant to
the laws of intestate succession. Following trial, the district court concluded
Berta's estate had received in substance a total of $100,250.35 from the
responsible parties and that this amount offset Farm Bureau's entire liability under
the uninsured motor vehicle provision of David's automobile insurance policy.
Berta's estate appealed the portion of the district court's ruling allowing Farm
Bureau to make the offsets against its UM liability. The court of a peals reversed
the district court's judgment, holding Farm Bureau was not entitled to an offset
for either the Tin Shed structured settlement proceeds or the amount Berta's

*Reproduced as submitted by the Court
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No. 94-576. FORT MADISON BANK & TRUST CO. v. FARM
BUREAU MUT. INS. CO. (continued).

estate would recover from David's estate pursuant to the $300,000 judgment. We
ranted Farm Bureau's application for turther review. OPINIOi\I EBLDS: I.
ecause Jazzber is a separate legal entity from his late mother Berta's estate, the
Tin Shed structured settlement is Jazzber's property and not the property of
Berta's estate. Any probate disbursements from David's estate to ]%zz er's
conservator are also Fazzber's sole property. The offset terms of the UM
provisions are not enforceable by Farm Bureau as to these proceeds. II. We
conclude the offset terms of the UM provision are enforceable by Farm Bureau as
to J)roceeds Berta's estate receives from David's estate pursuant to the $300,000
judgment entered by the district court against David's estate. We affirm in part
and vacate in part the court of appeals decision. We reverse the district court
judgment and remand the case with directions to the district court to enter
judgment consistent with this opinion for Berta's estate against Farm Bureau for
$100,000, the uninsured motorist coverage under the applicable insurance policy,
Flus interest as provided by law, less offset for any proceeds Berta's estate receives
rom David's estate in enforcement of the $306,800 judgment of Berta's estate
against David's estate. Costs on appeal are taxed to Farm Bureau. SPECIAL
ONCURRENCE ASSERTS: I write separately to state that, although the so-
called probate disbursement from David's estate to Jazzber's conservator is not in
itself a payment that would reduce the uninsured motorist benefits owed Berta's
estate, 1t may have been an improper depletion of the assets in David's estate in
the face of a potential wrongful-death claim by Berta.

No. 94-1846. IN RE THE MARRIAGE OF DENUYS.

Ag{)l?al from the Jowa District Court for Scott County, David H. Sivright,
Judge. FIRMED. Considered by McGiverin, C.J., and Larson, Carter,
Lavorato, and Snell, J]. Opinion by M)éGiverin, ClJ. (9 pages $3.60)

The district court found that a mandatory wage withholding order to
enforce a child support obligation could properly issue against C%\ristopher
DeNuys' disability pension through the Munici a?’ Fire and Police Retirement
System of Iowa (System). The System appeals. OPINION HOLDS: On the one
hand, the plain language of Iowa Code section 252D.8(1) (1995) allowed the
district court to issue an order withholding money to satisfy the child support
obligation. On the other hand, section 411.I3 exempts the System pension f}r)om
"execution, garnishment, attachment, or any other process whatsoever. . . ." We
believe chapter 411 pension benefits were not intended solely to benefit the
disabled emplolyee, but were intended to benefit the employee's spouse and
children as well. The section 411.3 exerr‘lletion language does not apply in the
dependent child support order context. We have considered other arguments
raised by the System and find them to be without merit. Petitioner's application
for appellate attorney fees is denied. Costs on appeal are taxed to the gystem.
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No. 94-1708. RUDEN v. JENK.

Appeal from the lowa District Court for Dubuque County, James C. Bauch,
Judge. AFFIRMED. Considered by McGiverin, C.J., and Harris, Lavorato,
Neuman, and Andreasen, JJ. Opinion by Andreasen, J. (12 pages $4.80)

Plaintiffs, Ruden and Jasper, filed a legal malpractice action against Tom
Jenk, an attorney handling their deceased brother’s estate. The district court
anted summary judgment in favor of Jenk. Plaintiffs atppeal. OPINION
EOLDS: I. There are factual issues as to the existence of an attorney-client
relationship between Jenk and the plaintiffs gersonally and as to whether the
duties arising from the relationship were violated or breached. Jenk would not be
entitled to summary judgment upon these elements of the malpractice claim. II.
The alleged breaacxﬁl Ly Errllk was not a proximate cause of damage to plaintiffs.
Jenk incorrectly advised them they ac&uired interests in an assignment which was
legally invalid.” Thus, had Jenk given them correct advice their interest would not
have changed. IIl. The assignment had allegedly been negligently drawn up by
Jenl<’s deceased father. Plaintiffs claim Jenk breached a duty to advise them as to
their potential malpractice claim against his father’s estate and the applicable
statute of limitations. There is no proximate cause of damage here. This is
because plaintiffs retained a successor attomey who advised them of the potential
malpractice claim at a time when such a claim was not barred by the statutory
limitation on reopening of the estate. IV. The failure by Jenk to promptly
withdraw as counsel was not a proximate cause of damage because plaintiffs had
sufficient time to engage a new attorney to reopen the estate for the purpose of
filing a malpractice claim. Pursuant to the foregoing, the district court order
granting summary judgment to Jenk is affirmed.

No. 94-1961. STUMPEFF v. SECOND INJURY FUND.

A&%eal from the Iowa District Court for Linn County, Kristin L. Hibbs,
Judge. IRMED. Considered by Harris, P.J., and Larson, Lavorato, Snell, and
Andreasen, JJ. Opinion by Andreasen, J. (6 pages $2.40)

James C. Stumpff filed a petition against the Second Injury Fund claimin
he was entitled to benefits as a result of the injury to his right hand in 1976 an
the injuries to his left and right wrists in r{989. e deputy industrial
commissioner found Stumgff’ s loss of use of his index finger in 1976 failed to
trigger the Fund’s liability. On appeal, the industrial commissioner affirmed and
adopted the deputy’s action. On judicial review, the district court affirmed the
commissioner’s decision. Stumpff appeals. OPINION HOLDS: Under lowa
Code section 85.64 an injury to a finger is not to be treated as an injury to a hand
and does not qualify as a’first injury for the purpose of Second Injury Fund
liability. We atfirm the denial of benefits.
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No. 95-615. STATE v. MEYER.

Appeal from the lowa District Court for Lyon County, Phillip S. Dandos,
Judge. VERSED AND REMANDED. Considered by McGiverin, C.J., and
Harris, Lavorato, Neuman, and Andreasen, JJ. Opinion l?r Andreasen,
J. (6 pages $2.40)

We granted the State’s application for discretionary review of the district
court’s ruling granting Meyer’s motion to suppress marijuana seized during the
search of his vehicle. OPINION HOLDS: The search of the vehicle was valid
because the citation for speeding issued by the officer in lieu of arrest gave him
the right to conduct a search of the passenger compartment. We need not discuss
or determine if a search conducted pursuant to an arrest warrant for Meyer that
had mistakenly not been lifted at the time of arrest, would constitute a good faith
exception to the exclusionary rule.

No. 95-274. MADYUN v. IOWA DIST. CT.

Certiorari to the [owa District Court for Linn County, August F. Honsell,
Judge. WRIT ANNULLED. Considered by McGiverin, CJ., and Carter,
Neuman, Snell, and Ternus, JJ. Opinion by Neuman, J. (5 pages $2.00)

We granted Naim Madyun’s petition for writ of certiorari to challenge the
district court’s issuance of mittimus on a contempt order entered some months
earlier. The facts giving rise to this controversy center on Madyun’s pattern of
noncompliance with child support orders. Equally troublesome, however, is a
pattern of court delay in bringing the matter to conclusion, which complicates
resolution of the pending motion to dismiss Madyun’s petition on timeliness
grounds. OPINION HOLDS: I. Madyun does not challenge the legality of the
court’s April 1994 order finding him in contempt. If he were, his petition would
clearly be untimelfy. Instead, he challenges only the court’s January 17, 1995
ruling that his willful failure to comply with the probation conditions compelled
issuance of the mittimus. Since his petition for certiorari was filed within thirty
days of the court’s final ruling on issuance of the mittimus the motion to dismiss
must be denied. II. Our need to clarify this point of law necessarily renders the
parties’ cross-claims for sanctions under Iowa Rule of Civil Procedure 80(a)
without merit. IIl. The record plainly reveals: Madyun complied with his child
support obligations only when it was convenient for him to do so; despite the
court’s generous reprieve, he continued to willfully disregard the court’s clear
directions to make timely payments; and at all times Madyun had the financial
means to comply in full. Substantial evidence in the recorgnslupports the court’s
findings and judgment. We therefore annul the writ.

No. 94-1954. CITIZENS’ AIDE/JOMBUDSMAN v. MILLER.

Appeal from the Jowa District Court for Polk County, Robert A.
Hutchison, Judge. AFFIRMED. Considered by McGiverin, C.J., and Harris,
Lavorato, Neuman, and Andreasen, JJ. Opinion {y Harris, . (9 pages $3.60)

_ During a routine investigation the citizens’ aide sent a letter to the
administrator for the board of mortuary science examiners requesting information
regarding the board’s failure to pursue a complaint regarding a claim of



1472 SUPREME COURT IAB 2/28/96

No. 94-1954. CITIZENS’ AIDE/FOMBUDSMAN v. MILLER. (continued)

professional misconduct by a licensed funeral director. The assistant attorney
general representing the board replied that the board had voted to close the
matter due to lack of probable cause, the county’s counsel would be formally
informed of this disposition by letter, and other details regardm§ the investigation
were confidential under the laws governing licensing boards, Jowa Code section
272C.6(4) (1993). The citizens’ aide subsequently issued a subpoena,
commanding the administrator of the board to appear with all relevant documents
and give testimony regarding any investigation into the complaint. The board
eventually filed a petition for judicial review to enjoin enforcement of the
subpoena. Citizens’ aide filed its own petition, seeking to compel enforcement of
the subpoena. The trial court ruled 1n favor of citizens’ aide’s subpoena power
under Jowa Code sections 2C.9(3) and 2C.9(4). The board appealed. OPINION
HOLDS: Sections 2C.9(3) and 2C.9(4) grant citizens’ aide access to licensing
boards’ investigation files otherwise deemed privileged and confidential under
Iowa Code section 272C.6(4). Those files remain confidential in the hands of
citizens’ aide. This determination gives effect to both provisions. Consequently,
we can find no abuse of discretion in the challenged trial court ruling.

No. 95-250. STATE v. ARNOLD.

Appeal from the Iowa District Court for Cedar County, Bobbi M. Alpers,
Judge. AFFIRMED. Considered by McGiverin, C.J., and Harris, Lavorato,
Neuman, and Andreasen, JJ. Opinion by Harris, J. (9 pages $3.60)

Paul Arnold spanked his nine-year-old daughter a number of times with a
leather belt. The beI[t) had no buckle or latch attached to it. Three days later the
daughter told a family therapist about the spanking and displayed her bruised
buttocks. The State charged Arnold with child endangerment. ‘At trial, a child
abuse investigator testified the daughter had multiple long, reddish-blue bruises,
which appeared to be of the same age and caused in the same manner. Other
witnesses testified as to the severity of the daughter’s bruises. The jury returned
a guil?/ verdict, and the district court denied Armnold’s motion for new trial.
Arnold appeals, claiming the evidence was insufficient to support a criminal
conviction. In particular, he asserts a spanking cannot constitute child
endangerment and that the State cannot hold him criminally liable for an error
in parental judgment. He further maintains he is entitled to a new trial due to
juror misconduct. OPINION HOLDS: 1. Iowa recognizes parents have a right
to inflict corporal punishment on their child, but that right is restricted%)y
moderation and reasonableness. The proper test is whether, under the particular
circumstances, the amount of force used or the means employed by the parent
rendered such punishment abusive rather than corrective in character. Although
there was evidence that the daughter needed discipline, there was also evidence
that Armold’s discipline was unduly severe and harsh. The reasonableness or
excessiveness of the punishment was thus a question for the jury. We think the
record here contains ample evidence to support the jury’s verdict. II. It clearly
does not appear the alleged incidents of juror misconduct, considered separately
or together, “probably” influenced the verdict. We affirm.
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No. 94-2040. TRANSFORM, LTD. v. ASSESSOR OF POLK COUNTY.

Ap%f:al from the Iowa District Court for Polk County, Richard D. Morr,
]udfe. AFFIRMED. Considered by McGiverin, C.J., and Larson, Neuman,
Andreasen, and Ternus, JJ. Opinion by Neuman, J. (7 pages $2.80)

For the 1993 assessment year, Polk County valued the property owned by
Transform, Ltd. at $4,055,310. "Transform timely protested the assessment to the
Polk County Board of Review on the ground the assessment exceeded the value
authorized by law. The board denied the protest. Transform then filed a timely
gppeal of the denial of its 1993 protest to the district court for Polk County. The

istrict court ruled that the 1993 assessment was excessive, and found the fair
market value of the property to be $2,300,000. Neither part aggealed.
Meanwhile, because the 1993 appeal was not decided by January I, 1994, the
1994 value of the property remained listed by the assessor at $4,055,310.
Transform, however, did not file a separate protest of the 1994 assessment.
Instead, Transform filed a petition for declaratory judgment, or in the alternative
for a writ of mandamus, seeking to compel Polk County to decrease the 1994
assessment to the established 1993 value. The district court granted Transform’s
motion for summary judgment, directing Polk County to amend the 1994
assessment rolls and tax records to reflect a%air market value of $2.3 million, the
same as shown in 1993. The court concluded Transform could not be faulted for
failing to exhaust alleged administrative remedies because an interim-year
challenge is permitted only on the ground of change in value, not excessiveness.
Alternatively, the court ruled that any refusal to excuse Transform from
exhausting administrative remedies would effectively constitute a denial of due
process. The county defendants appealed. OPINION HOLDS: The
administrative course sought to be required by the county officials—an appeal of
the excessiveness of an interim assessment—was not merely inadequate, it was
prevented by Iowa Code sections 441.35 and 441.37 (1993), which limit interim-
year protests and appeals to challenges based on error or change in value.
Although exhaustion requirements are waived only sparingly, we believe the
district court properly did so here. We believe Transtorm was entitled to a 1994
(interim-yearg roperty tax assessment that matched the valuation, as finally
adjusted, for 1993 (the assessment year). The contrary holdings of Montgome
ard Development Corp. v. Board of Review, 488 N.-W.2d 436, 439-40 (Iowa 1992),
and Farmers Grain Dealers Association v. Woodward, 334 N.W.2d 295, 299-300
(Iowa 1983), were erroneous and must be overruled. We thus affirm the
judgment for refund ordered by the district court.

No. 94-1079. STATE ex rel. LANKFORD v. ALLBEE.

Appeal from the Iowa District Court for Webster County, Ronald H.
Schechtman, Judge. AFFIRMED. Considered by McGiverin, C.J., and Larson,
Neuman, Andreasen, and Ternus, J]. Opinion by Ternus, J. (6 pages $2.40)

The State sought to attach prison inmate Allbee’s institutional allowance
to satisfy Allbee’s current and delinquent child support obligations. The State
served the Jowa Men’s Reformatory with a mandatory income withholding order.
The district court sustained Allbee’s motion to quash the order. The State
appeals. OPINION HOLDS: Iowa Code section 252D.1 encompasses
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No. 94-1079. STATE ex rel. LANKFORD v. ALLBEE. (continued)

institutional allowances within the types of funds subject to a mandatory income
withholding order. On the other hand, the director of a correctional institution
had no authority under section 904.702 of the 1993 lowa Code to deduct monies
from an inmate’s allowance to pay child support obligations. Section 904.702,
the more specific statute, prevails. Allbee’s motion to quash was correctly
sustained. e note section 904.702, as amended in 1995, requires the deduction
that the State seeks here.

NO. 95-464. STATE v. AHITOW.

Appeal from the Iowa District Court for Johnson County, Sylvia A. Lewis,
District Associate Judge. REVERSED. Considered by McGiverin, C.J., and
Carter, Neuman, Snell, and Ternus, JJ. Opinion by Ternus, J. (7 pages $2.80)

In response to questioning by a police officer, Andrew Ahitow gave a false
account of his whereabouts during the time some newspaper vending machines
had been knocked over. On the basis of this response, he was charged with and
convicted of violating Iowa Code section 718.6 (1993), prohibiting false reports
to law enforcement authorities. Ahitow challenges his conviction, claiming the
statute does not encompass his conduct. OPINION HOLDS: 1. We find
};ersons might reasonably diszliree on whether the verb “report” within section

18.6 encompasses the mere telling of information or has a more narrow meaning.
Therefore, the word is ambiguous and requires statutory interpretation. IL
Although section 718.6(3) (1 §35) punishes a person who knowingly “provides”
false information, the 1993 version of section 718.6 under which Ahitow was
charged did not; it only punished a person who “reported” false information, i.e.,
a person who inijtiated the communication of false information. Ahitow’s conduct
is not punishable under that 1993 version. We therefore reverse his conviction.

No. 94-1749. STATE v. TERRY.

A&mal from the Iowa District Court for Polk County, Joel D. Novak,
Judge. IRMED. Considered by McGiverin, C.J., and Carter, Neuman, Snell,
and Ternus, JJ. Opinion by Ternus, J. (9 pages $3.60)

Robert Terx}fl shoplifted a fishing pole. He later assaulted a store employee
who had pursued him from the store. "A jury found Terry guilty of first-degree
robbery. Terry claims the evidence is insufficient to support his conviction
because the assault did not “assist or further [his] escape from the scene” of the
theft as required by Jowa’s robbery statute. He also argues his trial counsel was
ineffective for failing to request an instruction that would have defined an escape
as comé)lete when' a reasonable pursuer would cease pursuit. OPINIO
HOLDS: I. Despite the fact the alleged assault occurred some twenty to twenty-
five minutes after the theft and some distance from the scene of tﬁe theft, we
think the jury was entirely warranted in finding Terry’s assault furthered his
escape from the scene of the crime. The trial court correctly denied Terry’s
motion to dismiss. II. We conclude that Terry was not prejudiced by his trial
counsel's failure to request an instruction that set the boundaries of an escape by
examining the reasonableness of the pursuit. The proposed jury instruction is not
a correct interpretation of Iowa’s robbery statute. P]'c:rry cannot prevail on his
ineffective-assistance-of-counsel claim.
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No. 94-1655. STATE v. HUISMAN.

Appeal from the lowa District Court for Woodbury County, Robert C.
Clem, Judge. REVERSED AND REMANDED. Considered by McGiverin, C.J.,
and Larson, Neuman, Andreasen, and Ternus, JJ. Opinion by Temus,g.

(14 pages $5.60)

The State charged Tammy Jean Huisman with possession of a controlled
substance and failure to affix a drug tax stamp after the police discovered
methamphetamines during an inventory search of her car. e district court
granted Huisman’s motion to suppress the evidence found during the vehicle
search. The court concluded the search violated the Fourth Amendment to the
United States Constitution because the impoundment of Huisman’s car was
improper. We granted the State’s application for discretionary review.
OPINION HOLDS: We hold that the Fourth Amendment demands that the
impoundment decision be made according to standardized criteria and that an
administrative or caretaking reason to impound exists. To the extent State v.
Kuster, 353 N.W.2d 428, 4%3 (lowa 1984) (State must show “some reasonable
necessity” to justify impoundment), is inconsistent, that decision is overruled.
The impoundment of Huisman’s vehicle was constitutional because (1) the police
followeg reasonable standardized criteria in deciding to impound her car and (2)
objectively there exists an administrative reason lor the impoundment. The
inventory of the car’s contents was also constitutional because the police followed
the standard policy of the department. For these reasons, we must reverse the
district court’s suppression ruling and remand for further proceedings.

No. 94-2063. STATE v. DAVIS.

On review from the Iowa Court of Appeals. Appeal from the Iowa District
Court for Cerro Gordo County, Jon Stuart Scoles, Judge. DECISION OF
COURT OF APPEALS VACATED; DISTRICT COURT JUDGMENT
AFFIRMED. Considered by McGiverin, C.J., and Larson, Carter, Lavorato, and
Snell, JJ. Opinion by Lavorato, J. (7 pages $2.80)

Davis (Fleaded guilgr to third-degree burglary. He was sentenced to a five-
year suspended term and placed on probation for two years. As a condition of
Frobation Davis was ordered to receive inpatient treatment for substance abuse

ollowed by residence at a residential facility. The district court ordered Davis
held in the county jail—where he was already in custody—until space became
available at the treatment facility. Davis appealed from his conviction and
sentence, contending the district court lacked authority to impose jail time as a
condition of probation. The court of appeals vacated the sentence imposed, and
remanded for resentencing. We granted the State’s application for further review.
OPINION HOLDS: The district court merely orc{)ered Davis temporarily held
in the county jail until he could be transferred to a treatment faci‘l)ity to begin
fulfilling his tirst probationary condition. The court had statutory authority to
enter such an order under Iowa Code section 907.8. We vacate the court of
appeals decision to the contrary. We affirm the district court’s judgment of
conviction and sentence.
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No. 94-1747. STATE v. McCURRY.

Appeal from the Iowa District Court for Pottawattamie County, James M.
Richardson, Judge. AFFIRMED. Considered by Harris, P.J., and Carter,
Lavorato, Snell, and Andreasen, JJ. Opinion by Lavorato, J. (9 pages $3.60)

Timothy McCurry appeals from judgments of conviction and sentences for
first-degree burglary and third-degree sexual abuse. First, McCurry contends the
district court erred by allowing into evidence two FBI DNA reports linking him
with the victim. McCurry argues that these reK/?rts were not admissible under the
public records exception to hearsay. Second, McCurry contends his trial counsel
was ineffective because he failed to move in a timely manner to squpress “unduly
suggestive” results of two photo arrays. OPINION HOLDS: 1. The district
court committed no reversible error when it admitted the two DNA reports
following the DNA witness’s testimony regarding the same evidence. McCurry’s
constitutional right to confront the witness was not undermined. The reports
were merely cumulative of evidence already in the record. We therefore fail to see
how McCurry was harmed by the admission of these reports. II. McCurry’s
counsel effectwel)}l1 secured a pretrial ruling and rulings during trial regarding the
admissibility of the photographic arrays evidence. McCurry’s counsel breached
no professional duty. Further, because the district court properly admitted the
photographic arrays evidence, McCurry has failed to establish any prejudice. His
ineffectiveness claim thus fails.

No. 94-1364. ZEITLER . FIRST JUDICIAL DEP'T OF
CORRECTIONAL SERVS.

Appeal from the Iowa District Court for Allamakee County, James L.

Beeghly,%udge. APPEAL DISMISSED. Considered by Harris, P.J., and Carter,

Lavorato, Snell, and Andreasen, JJ. Per curiam. (2 pages $ .80)

The issue on-this appeal involves a discovery matter that is entirel
dependent on the facts of the particular case. OPIN 18,N HOLDS: The issue is
now moot as a result of the First Judicial District Department of Correctional
Services’ complying with the order it now seeks to challenge. The case has no
gener:él precedential value. Therefore, we dismiss the appeal on mootness
grounds.

No. 94-1433. AMERICAN FAMILY MUT. INS. CO. v. DE GROOT.
lz&peal from the Iowa District Court for Sioux County, Michael S. Walsh,

Judge. FIRMED. Considered by Harris, P.J., and Larson, Lavorato, Snell, and

Andreasen, JJ. Opinion by Larson, J. (6 pages $ 2.40)

Paula De Groot, a thirteen-year-old baby-sitter, became frustrated and
angry when five-month-old Megan Kleyer would not stop crying. Paula hit
Megan’s head on a floor three times with such force that the child died. Megan’s
parents, Mark and Carol Kleyer, sued Paula and her parents for wrongful death.
American Family Mutual Insurance Company, as carrier for the De Groots’ farm
liability policy, filed an answer on their behal>f, and a declaratory judgment action
to determine whether its policy obligated it to defend or indemnif{ the
De Groots. In answers to the court’s special interrogatories, the jury concluded
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No. 94-1433. AMERICAN FAMILY MUT. INS. CO. v. DE GROOT.
(continued)

that Paula did not (1) intend to do the acts causing injury to Megan, (2) expect
that her acts would cause death, or (3) intend that her acts would cause bodily
injury. The court granted American Family’s motion for a judgment
notwithstanding the verdict, finding that as a matter of law the act was
“intended” by the insured and coverage was therefore excluded by the terms of the
insurance policy. The Kleyers appegl. OPINION HOLDS: I. We believe the
facts of this case mandate an inference of intent to injure. II. Even if we agreed
with Kleyers’ contention that the language of the exclusion, which applies to
“any” person, introduces an objective standard for evaluating intent, it would not
help their case. The inference of intent, we believe, would be even stronger under
an objective test. IIl. Because we find as a matter of law that the policy did not
%ovide coverage, we need not address the evidentiary questions raised by the
eyers.

No. 94-1862. ANDERSON PLASTERERS v. MEINECKE.

Appeal from the Iowa District Court for Marshall County, Timothy J. Finn,
Judge. FIRMED. Considered by McGiverin, C.J., and Larson, Carter,
Lavorato, and Snell, J]. Opinion by Larson, J. (4 pages $ 1.60)

Two workers for Anderson Plasterers (employer) were injured by a third
party, George Meinecke. The employer sued Meinecke for damages for its loss of
the workers” time, expense of hiring replacement workers, and increased workers’
compensation premiums. The district court granted summary judgment against
the employer on the ﬁround that Iowa does not recognize such a claim. The
employer appeals. The sole issue is whether we will recognize a claim by an
employer against a negligent third party for injuries suffered by the plaintiff’s
employees. OPINION HOLDS: We adopt the prevailing view t¥1at such claims
should be denied and therefore hold that the district court properly granted
summary judgment.

No. 94-688. BERGER v. FARMERS SAV. BANK & TRUST-TRAER.
On review from the Iowa Court of Appeals. Appeal from the lowa District
Court for Tama County, William Eads, Judge. DECISION OF COURT OF
APPEALS VACATED; DISTRICT COURT §UDGMENT REVERSED; CASE
REMANDED WITH INSTRUCTIONS. Considered by McGiverin, C.J., and
Larson, Carter, Lavorato, and Snell, JJ. Opinion by Larson, J. (6 pages $ 2.40)

Cas’ Feed Store (Cas) had a long-standing arrangement with its customers
by which the customers ﬁre%aid for future crop expenses. Cas deposited some of
these prepayments in the Farmers Savings Bank and Trust in 'Fraer. Cas also
borrowe mongy from the bank and, during the time in question, was heavily
indebted to it. Cas defaulted on its loan, and the bank seized the funds in the Cas
account that included the farmers’ prepayments. The customers sued the bank
and Cas on the theories of intentional interference with a contract and
constructive trust. Followinghtria], a jury awarded damages to the plaintiffs. The
court entered judgment on the jury’s verdict in the intentional interference case,
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No. 94-688. BERGER v. FARMERS SAV. BANK & TRUST-TRAER.
(continued)

and because the plaintiffs had recovered on that theory, the court ruled that the
constructive trust aspect of the case was moot. The court of appeals affirmed, and
we granted further review. OPINION HOLDS: I. We do not believe a bank
must investigate the source of the funds of its depositor against which it exercises
its right of setoff. The fact that the bank acted intentionally in seizing these
assets does not make it “improper” for purposes of intentional interference with
a contract. We conclude that there was no evidence of a predominant purpose of
injury to the plaintiffs, and the district court erred in not granting a directed
verdict on the intentional interference claim. Accordingly, we vacate the court of
appeals decision and reverse the district court judgment. II. The constructive
trust issue must still be resolved, in the light of our decision in this case, and we
accordingly remand the case for further proceedings.

No. 94-678. STATE v. CLAWSON.

On review from the Jowa Court of Appeals. Appeal from the Iowa District
Court for Scott County, Charles H. Pelton and John A. Nahra, Judges.
DECISION OF COURT OF APPEALS AND JUDGMENT OF DIST T
COURT AFFIRMED. Considered by McGiverin, C.J., and Larson, Carter,
Lavorato, and Snell, JJ. Per curiam. (5 pages $ 2.00)

Steven D. Clawson appeals from his conviction, following jury trial, of
sexual exploitation of a minor. He contends that the district court erred in
denying his motion to suppress evidence based on his challenge to a search
warrant. He also urges that the district court abused its discretion in allowing the
State to make a prolonged demonstration to the jury of two photographic
exhibits. The court of appeals concluded that probablle cause to issue the search
warrant was lacking but were equally divided conceming whether the good-faith
exception of United States v. Leon, 468 U.S. 897 (1984), should apply. The court
of appeals also concluded that the district court abused its discretion in allowing
the exhibits to be displayed for a lengthy period but deemed the occurrence to be
harmless error. We granted further réview. OPINION HOLDS: 1. We need
not discuss the application of the Leon rule because we are convinced that there
was probable cause for the magistrate to issue the warrant. II. We conclude
Clawson has failed t(;glreserve error on this claim regarding the lengthy display
of the photographic exhibits. We therefore affirm.

No. 95-1578. IOWA SUPREME CT. BD. OF PROFESSIONAL ETHICS &
CONDUCT v. MARCUCCI.

On review of the report of the Grievance Commission. LICENSE

SUSPENDED. Considered en banc. Opinion by Carter, J. Concurrence in part

and dissent in part by Harris, J. Dissent by Neuman, J. (11 pages $4.40)

Respondent, Lawrence Marcucci, appeals from the findings and
recommendations of the grievance commission. That commission found that
respondent’s conduct resulting in a criminal conviction for operating a motor
vehicle while under the influence (third offense), a felony, was a violation of
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No. 95-1578. 1OWA SUPREME CT. BD. OF PROFESSIONAL ETHICS &
CONDUCT v. MARCUCCI. (continued)

Disciplinax}i‘}l‘l{ule 1-102(A)(6) of the Jowa Code of Professional Responsibility for
Lawyers. e commission recommended respondent be reprimanded for this
transgression. OPINION HOLDS: I. This case raises the issue of the extent
to which an attorney may be subject to disciplinary action for criminal conduct
involving activities outside the lawyer’s professional role that have not been
shown to have adversely affected the lawyer’s clients. Contrary to respondent’s
suggestion, “moral turpitude” need not be established to support a violation of
DR1-102(A)(6). The crime of which respondent was convicteg is a felony under
our laws and thus constitutes an extremely serious breach of the rules of society.
The grievance commission correctly concluded the conduct embraced by such an
offense adversely reflects on a lawyer’s fitness to practice law. We need not decide
the gravity of a first-offense conviction for O\/\fl for purposes of applying DR 1-
102(A)(6). II. We are forced to conclude that respondent’s misdeeds were fully
as serious as those of other lawyers who have received suspensions. We order that
respondent’s license to practice law in this state should be suspended with no

ossibility of reinstatement for six months. CONCURRENCE IN PART AND

ISSENT IN PART ASSERTS: I agree that respondent’s convictions amount
to conduct for which he should be disciplined. I disagree only with the sanction
imposed. First, the commission and board recommended a reprimand. Second,
respondent’s professional efforts were in no way compromised by his alcoholism.
Third, the respondent has resolutely faced up to his alcoholism and has
demonstrated a willingness and ability to control it. We should consider the
societal decision that Jabels alcoholism as a handicap. Because respondent has
come to terms with his alcoholism, a reprimand is appropriate. DISSENT
ASSERTS: I believe respondent, by his action, has forfeited his right to practice
iaw in this state. His status as a felon renders him unfit. I would revoke his
icense.

No. 94-1451. STATE v. RICE.

meal from the lowa District Court for Scott County, James E. Kelley,
Judge. IRMED. Considered by Harris, P.J., and Carter, Lavorato, Snell, and
Andreasen, JJ. Opinion by Snell, f, (8 pages $3.20)

A man entered John R. Benson Jewelers and asked to see some ladies
anniversary rings. He later pulled a gun from his pocket and pointed it at
saleswomen Nancy Skulte and Pamela Buckles. He left the store with the two
rings he had been holding and an entire tray of mountings. Following an in-store
invest(iigation, Daven}l)\ort police took Skulte and Buckles to the station to conduct
individual photograph identifications. Both independently selected Arthur Rice’s
photo from the nearly 600 mug shots. Rice was charged with one count of first-
degree robbery and one count of first-degree theft. Over Rice’s objection, the
district court admitted testimony of a police detective which concerned a report
prepared by the detective following Skulte’s identification of Rice from the
hotogra;laqhs in the mug shot books. Skulte herself later testified and identified
ice in the courtroom as being the perpetrator. She also testified about her
identification of Rice in the photo lineup. Rice was found guilty as charged. He
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appeals contending (1) the district court erred in allowing the detective to testify
d?rectl from his police report in contravention of Iowa Rule of Evidence
803(8¥(B), and (2§)he was denied effective assistance of counsel. OPINION
HOLDS: 1. We find the admission of the testimony read from the detective’s
report was not prejudicial and thus we need not determine whether it was in fact
inadmissible hearsay or whether it fell within a hearsay exception. II. We reject
Rice’s claims that counsel was ineffective. The convictions are affirmed.

No. 94-1138. IN THE INTEREST OF K.RK.W.

Appeal from the Iowa District Court for Johnson County, Patrick R. Grady,
Judge. VERSED AND REMANDED. Considered by McGiverin, C.J., and
Larson, Carter, Lavorato, and Snell, J]. Per Curiam. Dissent by Carter, J.

(7 pages $2.80¥

- In this consolidated appeal of two juvenile court cases, the issue presented
is whether the visitation rights of Kathleen (Kitty) Kruse with her daughter Kelsey
should be expanded. The juvenile court refused to expand the visitation due
substantially to prior dedisions of the district court and the court of appeals. The
court found there was a real possibility Kitty would make inapprog\riate
comments during any unsupervised visitation or that she might abscond with the
child. At the same time, the court found the child was no longer exhibiting the
problems that caused the initial child in need of assistance proceedings. The child
continues to flourish in her father’s home and does relatively well in school.
OPINION HOLDS: At this juncture, based on the stable circumstances of the
child and the mother’s assurances she will respect the concerns of the court, we
believe expanded visitation is warranted. We believe any further acrimonious
activity by Kitty toward Jack Winnike is counterproductive to Kitty’s desire to
establish a good parental relationship with her daughter. She should now cease
to litiﬁate or resurrect those matters that have been litigated and decided even
though she disagrees with the result. The future is in her hands to control her
visitation rights with Kelsev. We expect Kitty to act at all times in good faith
respecting her visitation rights so as to not jeopardize them. If the child’s best
interests are harmed, further modification of visitation rights may be instituted
in the district court. The child in need of assistance action in juvenile court is
dismissed. An unsupervised visitation schedule is established. "'We reverse and
remand for entrv of an order in conformance with this decision. DISSENT
ASSERTS: I believe the juvenile court’s order on visitation was mandated by the
law of the case established in the prior court of appeals decision. Given the
absence of grounds to continue a CINA proceeding, any change in the visitation
established by the court of appcals would have to come from a modification
proceeding outside of the juvenile court.
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No. 94-1741. FOGGIA v. DES MOINES BOWL-O-MAT.

Appeal from the lowa District Court for Polk County, George Bergeson,
Judge. IRMED. Considered by McGiverin, CJ., and Carter, Neuman, Snell,
and Ternus, JJ. Opinion by Snell, . (10 pages $4.00)

Alfred Foggia slipped and fell on snow and ice after leaving a bowling alley
through an emergency exit. He eventually sought medical attention but
complained to his chiropractor he was sore because he had just cut down 100
trees. When he returned for treatment the next day, he mentioned he had fallen
on ice. During this time, he never missed a day of work. Foggia’s personal inju
case resulted in a jury verdict in his favor. The jury apportioned fault of forty-
nine percent to Foggia and fifty-one percent to defendants. The jury awarded
Foggia $100 in damages for fpast pain and suffering but did not award any other
damages. Foggia’s motion for new trial was denied. Foggia a};\peals contending
the verdict was not supported by sufficient evidence and the damages were
inadequate. He also challenges the district court’s jury instructions on proximate
cause and burden of proof. OPINION HOLDS: 1. The jury found Foggia’s
claimed medical expenses, loss of function, and much of his pain and suftferin
were not the result of his fall. Because these findings are within the province o
the jury and are supported by substantial evidence, we will not disturb them. II.
Foggia maintains the district court should have submitted his proposed concurrent
proximate cause instruction, modeled after a jury instruction approved in Spaur
v. Owen-Corning Fiberglas Corp., 510 N.W.2d ‘é?:l (Iowa 1994?. We conclude,
however, that this type of instruction has no applicability to Foggia’s case.
Whereas the Spaur “instruction referred to multiple parties’ separate fault
combining to produce an injury, Foggia’s proposed instruction refers to “two or
more separate conditions” combining to produce an injury. The relevant inqL_Il‘l'}iry
for the jury was one of coxr(:[parative fault, not concurrent proximate cause. The
district court’s instructions clearly presented the concept of comparative fault. IIL
Foggja waived a‘r/\\)r challenge to submission of instructions on preexisting
conditions. IV. We reject Foggia’s claim the court should have instructed that
defendant bears the burden of proof to establish preexisting conditions. The
plaintiff must prove he does not suffer from a prior disability.
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